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sentence of divorce is not so properly a dissolution of the contract
as a declaration of its original absolute nullity. (¢) Hence, it
seems to have been generally admitted, that the constitutional
restriction, which declares, that no state shall pass any law impair-
ation of contracts, does not extend to a contract of
marriage ; (%) and, therefore, that the general assembly may, by
law, grant a divorce from the bonds of matrimony, with all its
consequences, or in a limited manner, or upon any terms deemed
most proper ; (w) or they may sanction a separation, by authorizing
the appointment of a trustee to take care of the estate of a fugi-
tive convict for the benefit of his wife and children; (x) or by
making provision for carrying into effect articles of separation. (y)

But although children may be thus deprived of capacities, which
would have been incident to their legitimacy, and be bastardized,
as a consequence of the divorce of their then living parents; (z)
yet, in regard to a law, which, without affecting a then existing
contract of marriage, or which has been passed after its dissolu-
tion by death, declares the issue to be bastards, other considera-
tions arise. Legitimacy is a legal capacity whereby property may
be acquired by descent, &c; or, indeed, it may itself be regarded
as a valuable kind of property, or a privilege of which the general
assembly cannot constitutionally deprive any one, since the legis-
lature cannot so judicially act upon the case as to deprive him of
any legal capacity, privilege, or property with which he has been
legally invested. (a) But, on the other hand, it may be admitted,
that the General Assembly may, prospectively and without preju-
dice to the rights of others, declare a marriage to be valid, and
any bastards to be legitimate, and thus confer upon sueh indivi-
duals a new and additional capacity ; upon the same ground, that
they may grant to an alien a capacity to take and hold in any case
which may thereafter happen in like manner as a natural born
citizen. (b)

It may also be admitted, that the general assembly may, consti-
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